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Editor’s Note WERI

Welcome to our first bilingual edition of the
MHM Asian Legal Insights.

The first topic that we have chosen for this
edition is in relation to the third party funding
(“TPF") in Singapore, which was regularized by
the Singapore government in January 2017.
The regulation of TPF is intended to promote
Singapore as the hub of dispute resolution in
this region by addressing 2 common issues
that have plagued the arbitration practice in
recent years — the common law rules of
maintenance and champerty which prohibits
agreements for third-party funding of dispute
resolutions proceedings, and the escalating
costs of arbitration.

We have focused on the practical aspects of
TPF, including the process of obtaining and
using TPF in an arbitration proceeding. We
hope that you will find the information useful for
you.
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Introduction

Despite its growing popularity in recent
years, one of the main concerns of
international arbitration is the escalating
costs of the arbitration proceedings.

For example, the arbitration costs (i.e. the
administration fee and arbitrators’ fee) for
SIAC and ICC administered arbitration
proceedings with a panel of 3 arbitrators
and a total claim amount of approximately
US$100 million (JPY11 billion) will cost on
US$650,000 (JPY72
million) for SIAC arbitration and about
US$750,000 (JPY83 million) for ICC
arbitration.

average about

What is third party funding

Third party funding (“TPF”) refers to the
funding of legal proceedings by a party
unconnected to the legal proceedings in
return for financial gain. Singapore is
one of the first countries to introduce
regulations on TPF which came into force
on 1 March 2017 by virtue of the Civil Law

(Third-Party Funding) Regulations 2017.

How does the funding process work?

Check whether local laws at the seat of
arbitration allows for TPF.

Approach funder with an outline of your
claim and its possible value.

Funders will review the strength of the
claim, the costs involved, and the likely
capacity of the defendant to meet a
judgment. Funder will usually set a
minimum threshold for the amount of
claim, normally at least US$10 million
(JPY1.1 billion) and above.

A confidentiality agreement will be
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entered into with the funder to protect the
confidentiality of information disclosed to
them.

Offer of funding and signing of a funding
agreement.

As the case progresses, the funder may
provide strategic planning, monitoring and
management throughout the process, but
usually will not control the litigation
(court/arbitration) proceedings.

If the case proceeds for settlement, the
funder will be involved in the negotiation
due to their mutual interest in the claim.

If the claim is successful, the fees owing
to the funder pursuant to the funding
agreement will be deducted from the
proceeds of the claim before the balance
is paid to the client. The funder will usually
charge a success fee ranging from 25% to
45%. If the claim is unsuccessful, no fee
is payable to the funder.

funder

does a third party

provides

Typically, a third party funder will provide
funding for all the legal costs associated
with pursuing a claim, including as
counsel, expert, arbitrator and hearing
fees and costs of proceedings at appeal

stage.

. TPF Framework in Singapore

TPF is currently only permissible for the
following dispute resolution proceedings:
(a) International arbitration proceedings;
(b) Court proceedings arising from or out
of or in any way connected with the
international arbitration proceedings;
(c) Mediation proceedings arising out of

or in any way connected with
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international arbitration proceedings;
(d) Application for a stay of court
proceedings and any application for
enforcement of an  arbitration
agreement;
(e) Proceedings for or in connection with
the enforcement of an award or a

foreign award.

. Who is qualified funder in Singapore

An entity that carries on its principal
business of funding the costs of dispute
resolution proceeding in Singapore or
elsewhere; and

Paid-up share capital of no less than
S$5million or no less than S$5million in
managed assets.

“Managed assets” refer to money and
assets contracted to the funder in respect
of which the funder is carrying out fund

management.

. TPF elsewhere

Hong Kong passed the Arbitration and
Mediation  Legislation (Third Party
Funding) (Amendment) Bill in June 2017,
which  permits TPF for arbitration
(domestic and international), and any
proceedings before the court, an
emergency arbitrator, or mediator that are
covered by the Arbitration Ordinance.

In England and Wales, TPF of litigation is
not subject to any statutory regulation.
Funders must, however, abide by the
Code of Conduct for Litigation Funders
which  prescribes  minimum  capital
requirement (“access to a minimum of
£2million (US$2.6million) of capital”) and
key terms of the funding agreement.

In Japan, third party funding is relatively
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uncommon as it is unclear whether such

funding is legal.

. Conclusion

No doubt, the legalization of TPF will
enhance the popularity of Singapore and
Hong Kong as the preferred seats of
arbitration in this region, since other
countries have yet to specifically address
the legality of TPF.

The legalization of TPF in Singapore and
Hong Kong will also, to certain extent,
allay the increasing concern that
arbitration has become too expensive and
commercially non-viable option to resolve
an otherwise meritorious claim.

In the past, commercial parties sought
TFP when they lacked the financial
resources to pursue or to defend claim.
Nowadays, TPF is marketed as a risk
management tool, where party can
outsource and manage the financial risk
of pursuing litigation with one funder.
What remains to be seen, however, is
whether the number of arbitration cases
filed in SIAC and HKIAC will increase as a
result of TPF, as after all, this would
largely depend on risk appetite of both the

litigants and the funders.
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