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1 .  TA X

1.1	 Tax Regimes
Income Tax
The annual tax rate is based on taxable income, 
ranging from 5% (for income of JPY1.95 million 
or less) to 45% (for income over JPY40 million). 
In addition, an income surtax will be applied on 
income earned through 31 December 2037 at 
the rate of 2.1% of the base income tax liability 
to secure the financial resources for recovery 
from the Tohoku Earthquake in 2011. There are 
also municipal income and prefectural income 
taxes imposed on taxable income, and the com-
bined rate for these taxes is 10%. 

Certain types of capital gains are treated sepa-
rately from other types of income. For example, 
capital gains from the sale of real estate owned 
for more than five years or from the sale of stock 
in a corporation will generally be subject to a 
flat rate of 20.315% (national tax and local tax 
combined). For capital gains from the sale of real 
estate owned for five years or less, a flat rate of 
39.63% (national tax and local tax combined) 
will apply. 

For Japanese income tax purposes, all individu-
als are classified as residents (including non-per-
manent residents) or non-residents. Residents 
will generally be subject to Japanese income 
tax on their worldwide income. However, non-
permanent residents who do not have Japanese 
citizenship and who have spent a total of five 
years or less within the past ten years as resi-
dents in Japan are taxed on their Japan-sourced 
income and on their non-Japan-sourced income 
to the extent that it is remitted to Japan. Non-
residents are persons who are not treated as res-
idents. Japanese income tax on non-residents is 
assessed on Japan-sourced income only. 

Rental income and capital gains from real estate 
located in Japan are always treated as Japan-

sourced income. To reduce the tax burdens aris-
ing from real estate, certain special tax struc-
tures (eg, TMK scheme or TK-GK scheme) are 
commonly used by non-resident investors.

Inheritance Tax
Inheritance tax is imposed on an individual who 
acquires property by inheritance or bequest upon 
the death of the decedent. It is imposed on the 
aggregate value of all the properties acquired. 
The taxable base of property for inheritance tax 
purposes is the fair value at the time of death of 
the decedent. 

If the aggregate value does not exceed the basic 
deduction, no inheritance tax will be levied. Cur-
rently, the basic deduction is equal to JPY6 mil-
lion multiplied by the number of statutory heirs, 
plus JPY30 million.

The total inheritance tax is calculated based on 
the entire estate, regardless of how the assets 
are transferred to each heir and legatee, at pro-
gressive tax rates (ranging from 10% for JPY10 
million or less to 55% for more than JPY600 mil-
lion). The total amount of tax is then allocated 
among those who will actually receive the estate 
assets in accordance with the decedent’s will or 
the agreement among the heirs. Since there is a 
special exemption for spouses, in many cases, 
they do not have to pay inheritance tax.

Gift Tax
Gift tax is imposed on an individual who acquires 
properties as a gift during the lifetime of the 
donor. The gift tax is calculated based on the 
fair value of all gifts at the time of transfer during 
a calendar year, after deducting an annual basic 
exemption of JPY1.1 million, at progressive tax 
rates (from 10% for JPY2 million or less to 55% 
for more than JPY45 million), in the case of gifts 
received by a person of 20 years or older from a 
lineal ascendant. 
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Who Is Subject to Inheritance and Gift Taxes?
For Japanese inheritance tax and gift tax pur-
poses, all individuals are classified as either resi-
dents or non-residents, depending on their place 
of domicile. Their nationality and the length of 
the residency also matter. 

1.2	 Stability of the Estate and Transfer 
Tax Laws
Japan amends its tax laws every year. The fol-
lowing recent amendments have a significant 
impact on high net worth individuals.

Scope of Inheritance and Gift Taxes
There have been changes to the scope of inherit-
ance and gift taxes depending on the status of 
the heir/donee and the deceased/donor. 

For instance, before 2017, to avoid inheritance 
and gift taxes, a family generally needed to emi-
grate from Japan to a foreign country and stay 
there for more than five years and also change 
the location of their assets from Japan to a for-
eign country. However, after 2017, the term of 
five years was extended to ten years. 

Introduction of Exit Tax
The Japanese government introduced an exit 
tax effective from 1 July 2015, which is applica-
ble to certain expatriating Japanese individual 
residents. See 2.2 International Planning.

COVID-19
Japan has introduced a variety of tax reliefs in 
response to the economic uncertainty following 
the COVID-19 pandemic. To simplify the tax fil-
ing procedures, Japanese tax authorities have 
started to accept tax returns and other tax docu-
ments that are not sealed by the taxpayers. They 
are also promoting the electronic filing system, 
the so-called “e-tax”.

1.3	 Transparency and Increased Global 
Reporting
Tax Treaties
Japan has concluded many tax treaties, most 
of which include an exchange of information 
clause. Japan is also a signatory to the Conven-
tion on Mutual Administrative Assistance. 

Common Reporting Standard (CRS)
For the purposes of implementing an exchange 
of information based on the CRS, Japan adopt-
ed a system for financial institutions to report 
relevant information to the competent tax offices 
in its 2015 tax reforms.

Reporting System
In an effort to improve compliance and enforce-
ment with respect to the reporting of income 
from overseas assets, the foreign asset report 
requirement was introduced on 1 January 2014 
for permanent individual residents who own 
overseas assets of more than JPY50 million 
in aggregate. A permanent individual resident 
means an individual resident who has Japanese 
nationality or who has been in Japan in excess 
of five years out of the preceding ten years.

2 .  S U C C E S S I O N

2.1	 Cultural Considerations in 
Succession Planning
It is a tradition in Japan for older generations 
to pass on their wealth to younger generations. 
Donations to charity funds have recently become 
popular among founders because the donated 
assets are not subject to inheritance tax upon 
their death, as stated in 3.1 Types of Trusts, 
Foundations or Similar Entities.

2.2	 International Planning
As seen in 1.1 Tax Regimes, the rates of inher-
itance tax and gift tax are very high in Japan, 
so international planning is essential for high 
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net worth families. To avoid inheritance and 
gift taxes, a family generally needs to emigrate 
from Japan to a foreign country and stay there 
for more than ten years, and also change the 
location of their assets from Japan to a foreign 
country.

In connection with the above, the exit tax regime 
introduced in 2015 is critical for the emigrating 
family. Under this tax regime, a Japanese resi-
dent will be subject to an individual income tax 
on unrealised gain from certain securities upon 
the resident’s emigration from Japan if certain 
conditions are met. The exit tax is applicable to 
a person who:

•	is a Japanese resident whose place of domi-
cile (jyusho) or residence (kyosho) has been 
Japan in excess of five years out of the ten 
years prior to the emigration; and

•	has taxable assets (certain securities, inter-
ests in a silent partnership (tokumei kumiai), 
unsettled credit transactions and unsettled 
derivatives) with a combined value of JPY100 
million or more. 

As a result of the introduction of the exit tax 
regime, it has become difficult for families who 
have securities (such as shares in their own busi-
nesses) with a significant amount of unrealised 
gains to emigrate from Japan. However, other 
families who only have assets with no unreal-
ised gains are still in a good position to consider 
international planning.

2.3	 Forced Heirship Laws
Under Japanese law, the rules of inheritance 
are governed by the law of the nationality of the 
decedent. Therefore, if a decedent’s nationality 
at the time of their death is Japanese, then Japa-
nese law governs the rules of inheritance. 

Under the Japanese Civil Code, all rights and 
obligations (except those that are purely person-

al) of the deceased transfer to the heirs auto-
matically and comprehensively at the time of the 
decedent’s death.

As Japan ratified the 1961 Convention on the 
Conflicts of Laws Relating to the Form of Testa-
mentary Dispositions in 1964, the formality of a 
will made in a form that satisfies relevant foreign 
law requirements may be admitted. However, 
the contents of a will are governed by the law of 
the nationality of the decedent.

As is the case in other civil law jurisdictions, 
statutory reserved portions of certain statu-
tory heirs are provided for in the Civil Code. A 
statutory reserved portion enables certain per-
sons to claim a share of an estate if they are 
excluded from succession by the decedent’s 
will. Although the decedent may determine the 
allocation of their estate property by will, their 
spouse, children and lineal ascendants as heirs 
will have a right to receive their statutory shares 
of the estate under forced heirship rules. 

As a result of the amendments to the Civil Code 
regarding the succession system which became 
effective on 1 July 2019, certain rules regard-
ing forced heirship rules were changed (eg, gifts 
made ten years or more before the decedent’s 
death are generally not counted in the calcu-
lation of the statutory reserved portion of the 
estate for certain heirs).

2.4	 Marital Property
Common Property
Assets obtained during marriage are deemed 
common property, even when an asset is 
obtained under the name of only one spouse, 
and therefore divided equally, even if one spouse 
did not earn any income. By contrast, assets 
obtained by a spouse prior to marriage belong 
to that spouse only. Also, assets that a spouse 
inherited from their own family are excluded from 
the division of assets upon divorce. 
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Prenuptial and Postnuptial Agreements
Prenuptial and postnuptial agreements are per-
mitted in Japan. However, only prenuptial (not 
postnuptial) agreements registered with the 
Legal Affairs Bureau can be asserted against 
third parties.

2.5	 Transfer of Property
The cost basis of a property transferred by inher-
itance or gift will not change for income tax pur-
poses.

2.6	 Transfer of Assets: Vehicle and 
Planning Mechanisms
The transfer of assets to a spouse would usually 
be exempt from inheritance tax (not gift tax). 

If certain requirements are met, a transferor 
can fix the fair value of the transferred assets 
for inheritance tax purposes by gifting the same 
assets to the transferee before their death and 
paying 20% of the fair value (after certain deduc-
tions) as gift tax at the time of the gift. In this 
case, the transferee must pay the inheritance tax 
(after deduction of the gift tax already paid) at 
the time of inheritance, but the amount of the 
inheritance tax is calculated by using the fair 
value at the time of the gift. 

There are special tax treatments for passing 
assets to younger generations for the purpose 
of education, acquiring residence and others. 

2.7	 Transfer of Assets: Digital Assets
Cryptocurrency is subject to inheritance tax and 
gift tax in Japan. The fair value of cryptocurrency 
is determined by its market price. If the market 
price is not clear, other valuation methods may 
be used, such as the sales price used by other 
parties.

3 .  T R U S T S ,  F O U N D AT I O N S 
A N D  S I M I L A R  E N T I T I E S

3.1	 Types of Trusts, Foundations or 
Similar Entities
Trusts and foundations are usually used in Japan 
for tax and estate planning purposes.

Trusts
For Japanese income tax purposes and depend-
ing on its legal character, a trust is treated as:

•	transparent;
•	not transparent but not a taxable entity; or
•	a deemed corporation. 

Trusts that are used for wealth management 
purposes are mostly categorised as transpar-
ent trusts. When an individual acquires a trust 
beneficiary interest upon the death of the dece-
dent, inheritance tax would be imposed on the 
individual.

If the trust is a deemed corporation, it is subject 
to corporation tax (at a tax rate of approximately 
30%). In this case, when a settlor entrusts prop-
erty to a trustee, any unrealised gains in the 
property are subject to capital gains tax.

Foundations
As there is no ownership interest in a founda-
tion, the assets acquired by the foundation 
would not be included in the estate of the dece-
dent, and thus would not generally be subject 
to inheritance tax upon the death of the founder. 
Although these entities are generally subject to 
corporation income tax on gains by donation, 
the income could be exempt from corporation 
income tax if certain conditions are met. When 
a founder makes a certain donation (other than 
cash) to a foundation, there could be capital 
gains taxation, although there are some excep-
tions if certain conditions are met.



7

JAPAN  Law and Practice
Contributed by: Atsushi Oishi and Makoto Sakai, Mori Hamada & Matsumoto 

3.2	 Recognition of Trusts
Trusts are recognised and respected by the Trust 
Law of Japan, where the term “trust” typically 
refers to a settlor entrusting property to a trus-
tee based on confidence in that trustee, who 
administers and disposes of the property in its 
own name in accordance with the trust agree-
ment between the settlor and the trustee for the 
benefit of the beneficiaries. With respect to the 
tax treatments of trusts, see 3.1 Types of Trusts, 
Foundations or Similar Entities.

3.3	 Tax Considerations: Fiduciary or 
Beneficiary Designation
Trusts
A beneficiary of a trust (including a foreign trust) 
who is a Japanese resident is subject to Japa-
nese individual income tax on the income of the 
trustee, as long as the trust is treated as trans-
parent for tax purposes. If the trust is treated 
as a deemed corporation for tax purposes, the 
beneficiary is generally not subject to Japanese 
individual income tax on the income of the trus-
tee (unless Japanese CFC rules apply to a for-
eign trustee).

Foundations
A donor to a foundation (including a foreign 
foundation) who is a Japanese resident is not 
subject to Japanese individual income tax on 
the income of the foreign foundation. However, 
if the donated assets have unrealised gains, they 
will be subject to Japanese capital gains tax at 
the time of donation. Such capital gains taxation 
may be avoided if the foundation is established 
under Japanese law, but not if the foundation is 
established under foreign laws.

3.4	 Exercising Control over Irrevocable 
Planning Vehicles
Trusts
In Japan, whether a trust is revocable or irrevo-
cable does not affect tax treatments, if it is trans-
parent for tax purposes. Therefore, even if the 

settlors retain extensive power to revoke the 
trust, it is not problematic from a tax perspective. 

Foundations
If the founder wants to avoid corporation income 
tax on the foundation and capital gains tax on 
them, the donation must be irrevocable.

4 .  F A M I LY  B U S I N E S S 
P L A N N I N G

4.1	 Asset Protection
Several popular methods and tools are used for 
asset protection under Japanese laws. 

Foundations
The foundation is the most popular tool to avoid 
inheritance tax; see 3.1 Types of Trusts, Foun-
dations or Similar Entities.

Wills
Many Japanese high net worth individuals make 
wills to protect their intentions after their death. 
However, the assets transferred to the heirs are 
generally subject to inheritance tax.

Trusts
A trust is sometimes used in the same way as 
a will. The value of the underlying assets trans-
ferred to the heirs through beneficiary rights is 
generally subject to inheritance tax.

4.2	 Succession Planning
Popular family business succession planning 
strategies include the following: 

•	ownership and management of the family 
business are passed on within the family – ie, 
the family continues to own and manage the 
business upon succession; 

•	the family withdraws from the operation and 
management of the business, but continues 
to own the business, leaving the management 



Law and Practice  JAPAN
Contributed by: Atsushi Oishi and Makoto Sakai, Mori Hamada & Matsumoto 

8

to professional managers outside of the fam-
ily; and 

•	the family sells the business and quits the 
management and ownership of the business. 

The first two options generally require certain 
tax planning to reduce the fair value of the fam-
ily business so that the family can afford to pay 
inheritance tax or gift tax. However, if the family 
chooses the first option and obtains a special 
approval from the Japanese tax office, those 
taxes may be completely waived.

4.3	 Transfer of Partial Interest
Transfers by individuals to other related parties 
must be conducted at a fair value for tax pur-
poses. The fair value is calculated in accord-
ance with tax circulars and notices issued by 
the Japanese government, but is usually lower 
than the real fair market value. 

In particular, as the fair value of real properties 
for tax purposes is usually much lower than the 
fair market value, wealthy individuals buy real 
properties for tax planning purposes.

5 .  W E A LT H  D I S P U T E S

5.1	 Trends Driving Disputes
Tax authorities have been quite active of late in 
auditing inheritance tax and gift tax on wealthy 
individuals, leading to an increasing number of 
disputes in the National Tax Tribunal or courts 
brought by taxpayers to ask for the cancellation 
of the decisions of tax authorities. For example, 
many people purchase real estate at a market 
value immediately before their deaths, and the 
heirs thereof use a fair value for tax purposes, 
which is less than the market value, when they 
declare the inheritance tax. Such fair value is 
sometimes denied by the tax authorities.

Disputes concerning trusts have also been 
increasing as the use of trusts has become more 
common among wealthy individuals. In a recent 
court precedent, a trust was deemed to be void 
as it infringed the statutory reserved portion of 
an heir.

5.2	 Mechanism for Compensation
An heir may allege that a trust set up by another 
heir infringes their statutory reserved portion and 
that such reserved portion should be returned 
to them. For more details about the statutory 
reserved portion, see 2.3 Forced Heirship 
Laws.

6 .  R O L E S  A N D 
R E S P O N S I B I L I T I E S  O F 
F I D U C I A R I E S

6.1	 Prevalence of Corporate Fiduciaries
Although both individual fiduciaries and corpo-
rate professional fiduciaries bear fiduciary duties 
to beneficiaries, the level of conduct required for 
professional fiduciaries is typically higher.

6.2	 Fiduciary Liabilities
It is not typical for courts to pierce the veil of 
a trust or foundation. However, if an individual 
director of a trustee corporation is grossly neg-
ligent when conducting their duties, it is possible 
for a beneficiary of the trust to ask for compen-
sation of damages as a result of the breach of 
fiduciary duties. 

It is possible to provide for a lower level of fiduci-
ary duty in the trust deed, but it is not possible 
to provide for an exemption from fiduciary duty.

6.3	 Fiduciary Regulation
In the context of a trust privately and specifically 
set up by wealthy individuals for estate planning 
purposes, trust assets are not typically and prac-
tically actively invested. The trustees are subject 
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to fiduciary duties, as explained in 6.2 Fiduciary 
Liabilities.

6.4	 Fiduciary Investment
It is possible for a trust or a foundation to have 
an active business by establishing a subsidiary 
within the scope of fiduciary duties, unless oth-
erwise provided in the trust deed. 

7 .  C I T I Z E N S H I P  A N D 
R E S I D E N C Y

7.1	 Requirements for Domicile, 
Residency and Citizenship
Domicile/Residency
Persons having a domicile (jyusho) in Japan and 
persons having a residence (kyosho) in Japan 
for one year or more are treated as residents 
for income tax purposes, and persons hav-
ing a domicile (jyusho) in Japan are treated as 
residents for inheritance/gift tax purposes. The 
Income Tax Law and Inheritance Tax Law inter-
prets “domicile” to mean the “principal base 
and centre of one’s life”, while residence refers 
to a location in which an individual continually 
resides for a certain time, but which does not 
qualify as a base and centre of one’s life. How-
ever, there is no clear-cut definition of domicile in 
Japanese tax laws; therefore, whether a person 
is a resident or a non-resident cannot be simply 
decided based on specific and clear numbers 
(eg, days spent in Japan) under domestic laws in 
Japan, unlike countries that have a 183-day rule. 

Generally speaking, whether an individual has 
a domicile in Japan would be decided by tak-
ing into account many factors, including time 
spent in Japan, place of living, place of domicile 
of their family, place of his/her occupation and 
location of their assets. 

Citizenship
If either the father or the mother is a Japanese 
citizen when their child is born, the child obtains 
Japanese nationality. Also, a person who is not a 
Japanese citizen may acquire Japanese nation-
ality though naturalisation, which is under the 
jurisdiction of the Minister of Justice. 

7.2	 Expeditious Citizenship
If a person’s father or mother is a Japanese citi-
zen when they apply for Japanese citizenship 
with the Minister of Justice, that person may 
acquire citizenship without the need to satisfy 
the requirement of continuous residence for at 
least five years. Even in that case, the applicant 
must be residing in Japan during the process of 
naturalisation.

8 .  P L A N N I N G  F O R 
M I N O R S ,  A D U LT S  W I T H 
D I S A B I L I T I E S  A N D  E L D E R S

8.1	 Special Planning Mechanisms
There are mechanisms for minors and adults 
with disabilities. Typically, a special needs trust 
is used in these cases.

8.2	 Appointment of a Guardian
A statutory guardian must be appointed with 
court approval. In addition, a voluntary guardian 
may be appointed before a notary public. Creat-
ing a special needs trust has recently become 
more popular among wealthy families, as it is 
more flexible than appointing a guardian.

8.3	 Elder Law
There is a national pension system in Japan. 
However, as pension payment under the national 
pension system is limited to a minimum stand-
ard, people are expected to have a separate per-
sonal fund for future financial stability.
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9 .  P L A N N I N G  F O R  N O N -
T R A D I T I O N A L  F A M I L I E S

9.1	 Children
A child born out of wedlock can inherit the estate 
of a deceased parent if the parent acknowledges 
the child; this also applies to adopted children. 
These children will be treated in the same man-
ner as other children. 

Surrogate pregnancy arrangements and posthu-
mous conceptions are not permitted in Japan. 

9.2	 Same-Sex Marriage
Same-sex marriage is not currently permitted 
under the Civil Code. However, there are prac-
tical arrangements through which a same-sex 
married couple achieves basically the same 
rights as a couple in a statutory marriage. For 
example, one of the wards of Tokyo, Shibuya-ku, 
issues a certificate of a same-sex “partnership” 
for same-sex couples.

1 0 .  C H A R I TA B L E 
P L A N N I N G

10.1	 Charitable Giving
A person making a charitable donation gets 
certain tax benefits (eg, deducting the amount 
from his/her income or crediting against the tax 
amount). 

Moreover, certain exemptions from capital 
gains taxation are automatically triggered upon 
the donation of assets with accumulated capi-
tal gains to charities. For details, please see 
3.1 Types of Trusts, Foundations or Similar 
Entities, 3.3 Tax Considerations: Fiduciary or 
Beneficiary Designation and 3.4 Exercising 
Control over Irrevocable Planning Vehicles.

10.2	 Common Charitable Structures
Foundations are typically used for charitable 
planning. For more details, please see 3.1 Types 
of Trusts, Foundations or Similar Entities, 3.3 
Tax Considerations: Fiduciary or Beneficiary 
Designation and 3.4 Exercising Control over 
Irrevocable Planning Vehicles.
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Mori Hamada & Matsumoto (MHM) is one of 
the largest full-service Japan-headquartered 
law firms. A significant proportion of its work 
is international in nature, representing clients in 
cross-border transactions, litigation and other 
dispute resolution proceedings. MHM has a 
strong presence in Asia, opening offices in Bei-
jing, Shanghai, Singapore, Bangkok, Yangon 
and Ho Chi Minh City. Wide-ranging expertise 
and diversified experience enable MHM to pro-
vide exemplary service to clients in a timely and 
efficient manner. MHM offers tailor-made solu-

tions that address the diverse needs of high net 
worth clients, including private business own-
ers, founders and major shareholders of listed 
companies and private investors. It brings to-
gether attorneys and tax accountants with rich 
knowledge and experience not only in dispute 
resolution, but also in fields as diverse as do-
mestic and cross-border corporate reorgani-
sation, trusts, international taxation and more, 
to provide services as part of the firm’s wealth 
management practice group.

A U T H O R S

Atsushi Oishi is a partner at 
Mori Hamada & Matsumoto, and 
works primarily in the practice 
areas of wealth management, 
M&A and taxation. In relation to 
wealth management, he 

provides comprehensive advice on legal and 
tax matters relating to business succession 
and represents clients by handling tax 
investigations and filing appeals against tax 
authorities. He also handles a wide variety of 
transactional matters, including cross-border 
M&A transactions and corporate 
reorganisations. Notable books and theses 
authored and co-authored by him include 
“Changes in Business Successions” and 
“Legal and Tax Affairs in Business Successions 
and M&As for Family Businesses”.

Makoto Sakai is a partner at 
Mori Hamada & Matsumoto, and 
works primarily in the practice 
areas of wealth management, 
tax and M&A. In relation to 
wealth management, he has 

handled many cases involving domestic and 
cross-border business succession planning, as 
well as inheritance planning and tax disputes. 
Making the most of his experience as a former 
Review Officer at the Tokyo Regional Taxation 
Bureau, he takes a pragmatic approach when 
examining matters from a tax perspective. He 
has authored and co-authored many books, 
including “Legal and Tax Affairs in Business 
Successions and M&As for Family 
Businesses”.



Law and Practice  JAPAN
Contributed by: Atsushi Oishi and Makoto Sakai, Mori Hamada & Matsumoto 

12
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16th Floor
Marunouchi Park Building
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