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Introduction

Merger and acquisition-related litigation in Japan has been increasing since around 
the enactment of the Companies Act in 2005. Most notable is the signiwcant increase 
in appraisal proceedings in connection Iith public M&A transactions. ,n appraisal 
proceedingsy minoritT shareholders petition a court to determine the fair price of their 
shares. She Gupreme Court of Japan has rendered a number of decisions clarifTing 
the rules and principles regarding appraisal rights. vixen the axailabilitT of appraisal 
rights in xarious tTpes of M&A transactionsy post-closing damages claims against 
indixidual directors are not prexalent in Japan. Although not common in the public M&A 
contejty pre-closing claims for inkunctixe relief are also possibley especiallT in connection 
Iith hostile taDeoxers and transactions inxolxing material procedural issues such as 
self-dealing in conFicted transactions.

Litigation inxolxing prixate M&A transactions is also increasing in Japan. 3isputes 
often arise in connection Iith claims for post-closing indemniwcation for breaches 
of representations and Iarranties. As the use of earn-out proxisions appears to be 
graduallT ejpanding exen in mid-to-large-scale transactionsy post-closing litigation maT 
also increase Iith respect to calculation and other issues relating to earn-outs in Japan.

4or prixate M&A transactions Ihere the target companT is a Japanese companTy the SoDTo 
3istrict Court has been the most popular kurisdiction for settling disputes. HoIexery there 
is a groIing trend of parties preferring arbitration as a dispute resolution mechanismy 
especiallT for cross-border transactions.

Year in review

,n 202Oy and thus far in 202Ey there haxe not been manT signiwcant dexelopments in the 
laI and practice of M&A litigation in Japan.

(xer the past couple of Tearsy there haxe been sexeral loIer court decisions on appraisal 
claims based on the frameIorD of the JCOM decision that haxe added a little more colour 
to the factors that constitute a generallT accepted fair process.[1] ,n this regardy the 4air 
M&A vuidelines published bT the MinistrT of )conomTy Srade and ,ndustrT 'M)S,1y Ihich 
Iill be ejplained beloIy haxe been changing the practice of public M&A transactionsy 
especiallT in conFicted transactions such as management buTouts and acquisitions of 
controlled companies bT controlling shareholders. As actixist inxestors in Japan are 
recentlT shoIing increasing interest in appraisal rightsy the M)S, guidelines Iill continue 
to affect the court9s determination once shareholders bring claims in connection Iith such 
transactions inxolxing listed subsidiaries.

Another interesting and important dexelopment oxer the past feI Tears has been an 
increasing number of hostile or unfriendlT transactionsy including unsolicited tender 
offers bT Japanese companiesy Ihich haxe historicallT been xerT cautious about maDing 
such offers. Shis trend has led to neI court decisions regarding disputes oxer taDeoxer 
defencesy and in 202W and 2022 Ie saI sexeral cases Ihere the claimant shareholder 
sought a preliminarT inkunction to prexent the implementation of the Japanese xersion 
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of poison pills.[2] (f thesey in a case Ihere the rights plan Ias deploTed bT the board of 
directors Iithout shareholder approxal after the taDeoxer battle begany the court enkoined 
the issuance of stocD acquisition rights under the plan. ,n another casey Ihere the poison 
pill defence Ias approxed bT a makoritT of minoritT shareholders 'ejcluding the hostile 
acquirery Iho held approjimatelT E0 per cent of the xoting rights1 at the shareholders9 
meetingy the court upheld the use of the defensixe measure. 4urther discussion is needed 
on the implications of these recent court decisionsy but theT Iill haxe some impact on the 
laI and practice of taDeoxer defence in Japan. ,n this contejty the M)S, published on OW 
August 202O the wrst rexision in nearlT tIo decades to the guidelines for hostile taDeoxers. 
She 202O M)S, guidelines address corporate taDeoxers Iith a focus on best practices for 
responding to not onlT hostile taDeoxers but also unsolicited or competing offers.

Also in connection Iith the increase of unsolicited offersy Japan has recentlT seen a 
pre-closing inkunction case Ihere a competing offeror wled a petition for a temporarT 
restraining order to enkoin the target companT from conducting a merger Iith another 
companT.[3] Although the main issue in the court Ias oxer alleged irregularities Iith the 
target companT9s xote counting process at the shareholders9 meeting that approxed the 
mergery the dispute Ias essentiallT a wght oxer the control of the target companT. As Japan 
has continued to see unsolicitedy competing offers in late 202O and earlT 202Ey Ie maT 
see another pre-closing litigation in the contejt of public M&A in the near future. ,n such 
court proceedingsy the neIlT published 202O M)S, guidelines Iould haxe a certain impact 
on the court decisions.

Legal and regulatory background

,n Japany the Companies Act proxides the fundamental statutorT frameIorD for M&A 
transactions and litigations. ,n conkunction Iith the Cixil Codey the Companies Act 
also forms the legal basis for transaction agreements inxolxing Japanese corporations. 
Although the Companies Act proxides mandatorT rules to be folloIed bT parties in most 
tTpes of M&A transactionsy there is no speciwc goxernmental or regulatorT agencT that 
enforces those rules and regulates M&A actixities under the Companies Act. ,n practicey 
those rules are ultimatelT enforced bT courts through shareholder actions and laIsuits.

4or public M&A transactionsy the 4inancial ,nstruments and )jchange Act '4,)A1 is 
an important part of the regulatorT frameIorD. She 4,)A maDes proxision fory among 
other thingsy tender offersy public offeringsy insider trading and the wling of large-scale 
shareholding reports. She 4inancial Gerxices AgencT of Japan or its regional bureau 
rexieIs and comments  on  documents  wled  under  the  4,)Ay  such as  tender  offer 
registration statements. Alleged xiolations of securities laIs and regulations under the 
4,)A are subkect to inxestigation bT the Gecurities and )jchange Gurxeillance Commission 
of Japan. (n W5 MaT 202Ey the Japanese 3iet enacted a bill to amend the 4,)Ay Ihich 
includes an amendment to the rules concerning mandatorT tender offers. She amendment 
Iill be effectixe not later than tIo Tears after the date of enactment.

,n additiony the listing rules of stocD ejchanges further reinforce the regulatorT frameIorD 
for M&A transactions inxolxing listed corporations. Shose listing rules include a code of 
conduct for transactions betIeen a listed corporation and its controlling shareholdery 
as Iell as timelT disclosure obligationsy corporate goxernance guidelines and delisting 
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requirements. She SoDTo GtocD )jchange and other ejchanges regulate M&A actixities of 
listed corporations through rexieI of relexant timelT disclosure documents.

4urthery guidelines published bT the M)S, haxe had an impact on M&A practice in Japan. 
Most recentlTy the M)S, formulated the 4air M&A vuidelines in 20W:y Ihich propose 
best practices to address conFicts of interest Iith a focus on management buTouts 
and acquisitions of controlled companies bT controlling shareholders. ;hile these M)S, 
guidelines do not haxe anT statutorT effecty theT haxe beeny and are ejpected to bey 
considered bT Japanese courts in rendering decisions on the fairness or reasonableness 
of transactions at issue.

She AntimonopolT Acty Ihich proxides merger control rulesy also constitutes an important 
source for the regulatorT frameIorD goxerning M&A. She Japan 4air Srade Commission 
regulates transactions that maT substantiallT restrain competition in xiolation of the 
AntimonopolT Act. ,n the contejt of cross-border transactionsy the MinistrT of 4inancey 
M)S, and other relexant ministries regulate inxestment bT foreign inxestors into Japanese 
corporations under the 4oreign )jchange and 4oreign Srade Act '4)4SA1.

Shareholder claims

Ghareholder claimsP common claims and procedures

Appraisal actions are frequentlT brought bT shareholders folloIing the announcement of 
Japanese M&A transactions. Appraisal rights proxide a statutorT remedT for shareholders 
Iho are not satiswed Iith the terms on Ihich theT Iill lose their shares as a result 
of an M&A transaction. ,n an appraisal proceedingy shareholders often claim that the 
consideration for the transaction Ias inadequate due to a FaIed process or conFict of 
interest. HoIexery gixen recent dexelopments in appraisal case laI 'ejplained beloI1y 
courts usuallT wrst focus on the M&A transaction process at issue rather than the 
substantixe xaluation.

So bring an appraisal actiony a shareholder must folloI a process proxided in the 
Companies Acty Ihich includesP

W. xoting against the transaction at the shareholders9 meeting 'if shareholder approxal 
is required1U

2. delixering an appraisal demand noticeU and

O. wling a petition for appraisal Iithin a statutorilT speciwed time period.

Ghareholders maT also assert that a target companT9s directors breached their wduciarT 
duties[4]  in connection Iith an unfair price or FaIed processy including a material 
misstatement or omission in relexant disclosure documents. ;ith respect to management 
buToutsy Japanese courts haxe held that directors of a Japanese corporation haxe duties 
toP

W. ensure the fairness of the M&A processU
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2. maDe best efforts to ensure that fair xalue is receixed bT the shareholdersU and

O. disclose all material information Iithin the board9s control in seeDing shareholder 
approxal of the transaction 'including a tender of shares1.[5]

Although the scope of these decisions is still being testedy shareholders usuallT assert a 
breach of these duties in litigation inxolxing anT tTpe of public M&A transactiony Ihether 
or not a management buTout. She 202O M)S, guidelines statey in more general termsy 
that Ihen the board of directors decides on a direction toIard reaching agreement of an 
acquisitiony the board of directors should negotiate diligentlT Iith the acquiring partT Iith 
the aim of improxing the transaction terms so that the acquisition is conducted on the best 
axailable transaction terms for the shareholders.

Claims premised on a breach of wduciarT duties maT be brought as either a direct or 
a derixatixe action. ,n a direct actiony a shareholder wles a laIsuit directlT against the 
companT or the directors for compensation of the shareholder9s oIn personal damage. 
She action proceeds liDe a tTpical cixil suit. (n the other handy a derixatixe action 
inxolxes shareholders suing on behalf of the corporation for damage suffered bT the 
corporation. ,n bringing a derixatixe actiony shareholders must complT Iith the pre-suit 
demand requirement under the Companies Act.[6] 4or claims based on breach of wduciarT 
dutiesy shareholders musty Iithout a comprehensixe discoxerT sTstemy plead and proxe 
speciwc facts that demonstrate each defendant director9s negligence or gross negligence 
depending on the nature of the claim. As suchy it is generallT easier for shareholders to 
bring appraisal actions rather than claims for breach of wduciarT dutTy and thus appraisal 
claims are the most commonlT asserted tTpe of claim in public M&A transactions in Japan.

Ghareholder claimsP remedies

She remedies axailable in M&A litigation against a target companT or its directors generallT 
include pre-closing inkunctixe reliefy post-closing monetarT damages and appraisal of the 
fair xalue of shares.

Ghareholders maT also bring claims seeDing a declaration of the inxaliditT of the subkect 
transactiony such as a merger.[7] HoIexery the bar for such a declaratorT kudgment is xerT 
high in Japany and shareholders generallT do not pursue this remedTy at least rarelT in public 
M&A transactions.

Rre-closing inkunctixe relief

Ghareholders maT seeD pre-closing inkunctixe relief against a companT if certain conditions 
prescribed in the Companies Act are met. HoIexery pre-closing inkunctions are generallT 
an ejtraordinarT remedT and diKcult for shareholders to obtain in connection Iith M&A 
transactions. So obtain such a statutorT inkunction against a companT to prexent it from 
conducting a corporate reorganisation such as a merger or certain tTpes of cash-out 
transactionsy the plaintiff shareholdersy in principley must shoI a xiolation of laI or the 
articles of incorporationy and a reasonable liDelihood of damage to the shareholders.[-
8] A breach of wduciarT dutT bT directors is not generallT considered a xiolation of laI 
here and cannot constitute grounds for this tTpe of inkunctixe relief. HoIexery in cases 
Ihere a breach of dutT of disclosure is at issuey it could also be a xiolation of laI if 
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it constitutes a xiolation of mandatorT disclosure rules under the Companies Act or the 
4inancial ,nstruments and )jchange Act '4,)A1.

Ghareholders maT also bring claims for a statutorT inkunction against indixidual directors 
based on breach of wduciarT duties or xiolation of laI or the articles of incorporation or 
a liDelihood of such breach or xiolation.[9] So obtain this tTpe of inkunctiony hoIexery the 
shareholders arey in principley required to demonstrate a high probabilitT of irreparable 
harm to the companTy not to the shareholdersy caused bT such breach or xiolation. 
,n practicey this requirement of irreparable harm to the companT raises the bar for 
shareholders to succeed in obtaining this tTpe of pre-closing inkunctixe relief based on an 
alleged breach of wduciarT duties.[10]

Rost-closing damages

Ghareholders maT pursue post-closing damages in the M&A contejt. As mentioned aboxey 
shareholders maT bring a damages claim as either a derixatixe or a direct action. ,n 
practicey a derixatixe suit is usuallT not a faxoured form of action in the M&A contejt.[11] 
More often Ie see shareholders bringing direct claims for damages against a corporation 
or its directors. ,n Japany shareholders maT bring statutorT direct claims against indixidual 
directors if the shareholders sustain damage arising out of breach of wduciarT duties.[-
12] So bring statutorT direct claimsy shareholders must shoI Iilful misconduct or gross 
negligence of the defendant indixiduals in their breach of duties. Ghareholders maT also 
bring direct claims against the corporation and its directors and oKcers based on tortious 
misconduct.[13]

,n Japany courts are not permitted to aIard punitixe damages but haxe considerable 
discretion in calculating the amount of damages that plaintiff shareholders sustained. 
Courts maT aIard quasi-appraisal damages to shareholdersy calculating the amount 
aIarded based on an assessment of the fair xalue of the sharesy as Iould be the case in an 
appraisal action. ,n Japany hoIexery shareholders do not often pursue such quasi-appraisal 
damages post-closingy as actual appraisal claims are IidelT axailable in xarious tTpes of 
M&A transactions.

Appraisal proceedings

Nnder the Companies Acty shareholders Iho are not satiswed Iith the terms on Ihich 
theT lose their shares in a target companT as a result of an M&A transaction generallT 
haxe the right to demand that their shares be purchased bT the companT 'or in certain 
cases the buTer1 at a kudiciallT appraised fair xalue. Guch appraisal rights are axailable in 
stocD-for-stocD deals as Iell. )xen the shareholders of an acquiring corporation maT haxe 
appraisal rights in transactions inxolxing certain tTpes of corporate reorganisationsy such 
as mergersy companT splitsy business transfers and stocD-for-stocD ejchangesy as long as 
the materialitT threshold proxided in the Companies Act is satiswed.

Nnder Japanese laIy courts haxe reasonable discretion to determine the fair xalue of the 
shares in appraisal actions.[14] ;hen Japanese courts relT on a xaluation methodologT 
based on wnancial analTsis to determine fair xaluey discounted cash FoI is usuallT relied 
on more than other methodologies. HoIexery courts often attempt to Ieigh sexeral 
approaches and maT ultimatelT set a xalue that does not match anT of the petitioners9 
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suggestions. More importantlTy it is generallT considered that the fair xalue should reFect 
a fair distribution of the sTnergies 'if anT1 from the transactiony Ihich is contrarT to some 
other kurisdictions.

8ecentlTy a series of decisions of the Gupreme Court of Japan haxe clariwed thaty as 
exidence of fair xalue in arm9s-length transactionsy courts maT relT on the negotiated 
transaction price for cash-out deals[15] and the marDet price on delixerT of appraisal 
demand for stocD-for-stocD deals.[16]

,n In re Appraisal of Jupiter Telecommunications Co, Ltd (JCOM)y the Gupreme Court 
stressed that the court should wrst rexieI the procedural aspects of the transaction andy 
if the transaction is determined to haxe been conducted in a generallT accepted fair 
processy the court does not need to looD into the substance of the xaluation and maT relT 
on the transaction price or marDet price depending on the structure of the transaction.-
[17] She Gupreme Court suggested that factors determinatixe of a generallT accepted 
fair process include measures to mitigate conFicts of interesty such as the use of an 
independent special committee and professional or ejpert adxice and measures to proxide 
shareholders Iith a fair opportunitT to maDe a decision on the transactiony such as fair 
disclosure and elimination of coercion. Nnder this frameIorDy a court Iill still strictlT 
rexieI the substantixe xaluation Ihere there Ias a FaIed sales process that impaired 
arm9s-length negotiations or Ihere there is exidence of marDet manipulation or unfair 
disclosure.

Ghareholder claimsP defences

3irectors  of  Japanese  corporations  maT  be  able  to  assert  a  xarietT  of  defences 
to  claims brought  against  them for  a  breach of  dutT  in  connection Iith  an M&A 
transaction. 3epending on the claims being broughty these defences maT include the 
business kudgement ruley reliance andy possiblTy fullT informed and uncoerced approxal of 
shareholders.

She Japanese xersion of the business kudgement rule applies Ihere the directors haxeP

W. made a business kudgement 'i.e.y a decision to taDe or not taDe action in respect 
of a matter relexant to the business operations of a corporationy including an M&A 
transaction1U

2. not xiolated anT applicable laIU and

O. not had a material interest in the subkect matter of the kudgement.

,n these circumstancesy the court Iill defer to the business kudgement made bT the 
directors and Iill rexieI onlT Ihether the directors informed themselxes about the subkect 
matter of the business kudgement to a reasonable ejtent and Ihether the kudgement is 
grosslT irrational.[18]

She reliance defence is also generallT axailable Ihere a defendant director has relied 
on information or professional or ejpert adxice gixen or prepared bT a felloI director 
of the corporationy an oKcer or emploTee of the corporationy or a professional adxiser 
or ejpert retained bT the corporation. HoIexery the defendant director must haxe had 
reasonable grounds to beliexe the person proxiding the information or adxice to be reliable 
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and competent in relation to the matters concerned and then relied thereon in good faith.-
[19] She case laI of the reliance defence is still under dexelopment in Japany especiallT 
Iith respect to reliance on adxice from outside professionals or ejperts such as legal and 
wnancial adxisers.

Another possible defence is approxal bT a fullT informed and uncoerced makoritT of the 
disinterested shareholders through a xote in faxour of the transaction or a tender of shares. 
Nnder Japanese laIy shareholder approxal is not reallT a defence but maT practicallT 
function as a defence because it is one of the most important factors considered bT 
courts in determining the fairness of the transaction at issue.[20] ,n this regardy the 4air 
M&A vuidelines recognise the effectixeness ofy but do not requirey a makoritT-of-minoritT 
condition[21] Ihile emphasising the importance of measures to secure arm9s-length 
negotiationsy such as a Iell-functioning special committee of independent directors in 
conFicted transactions. vixen these guidelinesy courts Iill noI generallT defer to the 
terms and conditions negotiated betIeen the parties and the decisions taDen bT the 
target companT9s board 'exen in conFicted transactions1y as long as there Ias a properlT 
functioning special committee consisting of independent directors and approxal bT a fullT 
informed and uncoerced makoritT of the disinterested shareholders.[22]

Ghareholder claimsP adxisers and third parties

,t is rarelT seeny but it is theoreticallT possible under Japanese laI for shareholders to bring 
claims against adxisers and other third parties in the M&A contejt. She laI and practice 
in this area are still dexeloping in Japan.

Ghareholder claimsP class and collectixe actions

Japanese laI does not proxide for class or collectixe action proceedings in connection 
Iith M&A transactions. Although not usuallT relexant in the M&A contejty Japanese laI 
does permit collectixe cixil actions bT certiwed consumer protection organisations for the 
purposes of consumer protection. HoIexery it is possible for plaintiff shareholders or their 
attorneTs to solicit other shareholders to kointlT seeD appraisal or bring laIsuits and then 
asD the court to consolidate the proceedings of such actions.

Ghareholder claimsP insurance and indemniwcation

,n Japany unliDe 3elaIare and some other states in the Nnited Gtatesy a companT cannot 
include an ejculpation clause in its articles of incorporation eliminating the personal 
liabilitT of directors and oKcers for monetarT damages for certain tTpes of breaches of 
wduciarT dutT 'e.g.y dutT of care1. Although Japanese laI proxides for some limitations on 
the amount of liabilitT that directors Iill oIe to the corporationy such limitations are not 
axailable for directors concurrentlT serxing as oKcers and do not coxer direct claims bT 
shareholders.[23] Rrior to a recentlT published amendment to the Companies Act 'ejplained 
beloI1y Japanese laI has been unclear on the requirements and procedures for a companT 
to indemnifT or adxance the legal fees of its directors in shareholder litigation. As a resulty 
directors9 and oKcers9 '3&(1 insurance plaTs a signiwcant role in shareholder litigation 
against directors and oKcers of Japanese corporations.
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,n Japany 3&( insurance generallT coxers damages and defence costs paTable in relation 
to claims bT shareholders against directors and oKcers for monetarT damages incurred 
bT shareholders. ,f a director or oKcer has acted Iith gross negligence or in bad faithy 3&( 
insurance usuallT is not axailable.

,n this regardy a recent amendment to the Companies Act came into effect on W March 
202W. She amendment includes codiwcation and clariwcation of rules applicable to a 
companT9s indemniwcation of damages and adxancement of legal fees and other defence 
ejpenses to eligible directors and oKcersy as Iell as procedural rules regarding 3&( 
insurance. ,t remains to be seen Ihether and hoI this amendment Iill change the M&A 
litigation landscape in Japan.

Ghareholder claimsP settlement

Shere are generallT no special issues Iith respect to settling M&A litigation. ,n a derixatixe 
actiony hoIexery the companT is prohibited in principle from entering into a settlement Iith 
plaintiff shareholders Iithout inxolxement of a court unless the settlement is unanimouslT 
approxed bT all shareholders.[24] ,f a settlement is made after the wling of a derixatixe 
laIsuit and Iith the inxolxement of the courty the settlement Iill be binding on the 
companT and other shareholders as long as the companT aKrms such settlement upon 
ejecution.[25]

Ghareholder claimsP other issues

Nnder Japanese laIy the court Iith ejclusixe kurisdiction to hear shareholder litigation 
regarding the legalitT or xaliditT of M&A transactions and breaches of wduciarT dutT 'ejcept 
for post-closing direct claims1 is the district court Iith kurisdiction oxer the headquarters 
of the companT.[26] 4orum selection clauses in a companT9s articles of incorporation or 
other constitutional documents are not permitted.

Counterparty claims

CounterpartT claimsP common claims and procedures

,n M&A litigation betIeen a seller and a buTery claims commonlT arise out of the terms of 
the purchase agreementy including claims for breaches of representations and Iarranties 
or coxenants. Shese claims are often made pursuant to indemnitT proxisions in the 
purchase agreementy the proxisions of Ihich increasinglT include an ejclusixe remedT 
clause. ,n additiony a buTer maT assert claims premised on fraud under tort laIy including 
a claim for fraudulent misrepresentation in the formation of the agreement.

CounterpartT claims in the M&A contejt maT be subkect to the statute of limitations 
depending on the nature of claimy but transaction agreements usuallT also proxide 
contractual limitations and procedures for indemniwcation claimsy Ihich are generallT 
enforceable under Japanese laI.

CounterpartT claimsP remedies
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4or counterpartT claims in the M&A contejty indemniwcation is the most commonlT 
pursued  remedT.  (ther  remedies  include  damages  and  speciwc  performance  or 
inkunction.[27]

,ndemniwcation

,n Japany purchase agreements generallT include indemnitT proxisionsy Ihich coxer claims 
and damages arising from a breach of the indemnitor9s representations and Iarranties or 
coxenants set forth in the purchase agreement.

,n disputes oxer breaches of representations and Iarrantiesy the calculation of the damage 
incurred bT the plaintiff 'usuallT the buTer1 is alIaTs an issue. Shere haxe been some 
court decisions that could be interpreted to hold thaty depending on the language of 
the indemnitT proxisiony the amount of damage is equal to the difference betIeen the 
purchase price and the xalue of the companT as receixedy[28] Ihile other courts seem to 
assume that onlT out-of-pocDet ejpenses are recoxerable.[29] She case laI in this area is 
still dexeloping in Japan.

As in other kurisdictionsy indemnitT proxisions in Japan are often speciwed bT the parties 
to be the ejclusixe remedT. Although it is uncertain Ihether Japanese courts Iill 
enforce such ejclusixe remedT proxisions in the case of fraud or other tTpes of tortious 
misconducty[30] a plaintiff often brings onlT contractual indemniwcation claimsy as theT are 
usuallT easier to assert compared Iith damages claims based on proxisions of the Cixil 
Code.

3amages

Gubkect to anT ejclusixe remedT clauses agreed on betIeen the partiesy a partT to a 
contract is generallT entitled to seeD monetarT damages as a remedT for breach of contract 
under the Cixil Code.[31] ,f a partT to an M&A agreement fails to perform its obligations 
thereundery the other partT maTy in principley seeD recoxerT for the damage arising from 
such failure to perform. ,n additiony a partT maT pursue damages claims under tort laI 
proxisions of the Cixil Code for anT fraudulent misrepresentation made bT the other partT 
in connection Iith the subkect M&A transaction.[32] Sort claims under the Cixil Code are 
especiallT used for fraudulent misrepresentations Iith respect to issues not otherIise 
coxered bT the representations and Iarranties under the transaction agreements.

Gpeciwc performance and inkunctions

Japanese courts can order speciwc performance 'mandatorT inkunctions1 as a remedT 
for breach of contract under the Cixil Code.[33] 4or ejampley if a partT to a sales contract 
fails to delixer certain unique goodsy the other partT maT seeD the enforcement of such 
delixerT. ,n the M&A contejty speciwc performance could be used to enforce the delixerT of 
shares 'or share certiwcates1 in a stocD purchase transaction. She partT seeDing speciwc 
performance must demonstrate the satisfaction of conditions precedent proxided in the 
purchase agreement. She parties should be aIare thaty in practicey obtaining inkunctixe 
relief to force a deal to close is not easT and is often time-consumingy exen in proxisional 
proceedings.
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,n Japany a court maT also render a prohibitorT inkunction as a remedT for breach of 
contract. ,n a dispute among the parties to an M&A transactiony a partT maT bring a claim 
for a prohibitorT inkunction in the case ofy among other thingsy a breach of a restrictixe 
coxenant in the transaction agreement. She court maT impose a cixil wne for a xiolation 
of an inkunctixe order. Although Ie do not often see the parties to mid-to-large-scale 
transactions seeDing inkunctixe relief pre-closingy there Ias a high-prowle court case in 
200E Ihere the parties sought inkunctions against breach of an ejclusixe negotiation 
clause in the memorandum of understanding for an M&A transaction.[34]

CounterpartT claimsP defences

@noIledge of breach of representations and Iarranties

;here a plaintiff brings an indemniwcation claim based on a breach of representations and 
Iarranties proxided in a transaction agreementy a Japanese court Iill basicallT alloI the 
defendant to asserty as a defencey the plaintiff9s DnoIledge of the breach. Japanese courtsy 
in principley do not require a plaintiff buTer to demonstrate its reliance on the defendant 
seller9s representations and Iarranties.

HoIexery if the seller shoIs that the buTer had actual DnoIledge of the breach at the time 
of signingy the court Iill usuallT dismiss the plaintiff9s claim Iith prekudice on the merits.-
[35] ,n this regardy if the acquisition agreement ejpresslT sets forth a 9pro-sandbagging9 
clause to the effect that the buTer9s DnoIledge does not affect the buTer9s indemniwcation 
claimsy a Japanese court Iill probablT respect such proxision and Iill not denT a claim 
exen Ihere the seller can demonstrate the buTer9s DnoIledge of breach. (n the other handy 
from a seller9s perspectixey it Iould be adxisable to ejpresslT proxide an anti-sandbagging 
clausey exen though the default rule in Japan appears to be anti-sandbagging Ihen the 
agreement is silent on that issue.

Bon-attributabilitT

4or a damages claim based on a breach of coxenant in a purchase agreementy the 
defence of non-attributabilitT maT be axailable. She concept of non-attributabilitT is not 
the same asy but is similar toy the concept of force majeure. ,f the non-performance of a 
contractual obligation Ias due to reasons not attributable to the non-performing partTy 
a damages claim based on such non-performance Iill not be supported bT the court.-
[36] Guch non-attributabilitT defence Iould also be axailable Ihere the plaintiff brings a 
contractual indemniwcation claim based on a breach of obligations under the transaction 
agreementy ejcept for breach of representations and Iarranties.

(ther contractual defences

,n a dispute betIeen the parties to an M&A transactiony claims are usuallT based on 
the terms of the contracty and those terms tTpicallT proxide for xarious defences. Guch 
contractual defences maT include a time limitation for bringing claimsy a cap on total 
liabilitT and a deductible or threshold for indemniwable claims.
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CounterpartT claimsP arbitration

,f the target companT is a Japanese companTy the forum for dispute resolution is 
tTpicallT speciwed to be Japanese courts. She SoDTo 3istrict Court has been the most 
popular kurisdiction for M&A transactions in Japan. HoIexery there is a groIing trend of 
parties preferring arbitration because arbitration can resolxe disputes faster and because 
conwdentialitT can be maintained in arbitration compared Iith a court process.

Arbitration clauses are generallT enforceable in Japan. Although arbitral aIards require 
a court kudgment for enforcement in Japany Japanese courts basicallT respect arbitral 
aIards.

As Japan has acceded to the NB Conxention on the 8ecognition and )nforcement of 
4oreign Arbitral AIards W:5Cy Japanese courts generallT enforce arbitral aIards granted 
bT arbitration forums in foreign countries that haxe adopted the NB Conxention.

Cross-border issues

,n Japanese court proceedings for cases inxolxing cross-border transactionsy serxice 
of process and enforcement of kudgments maT become issues. As suchy parties often 
prefer an arbitral forum for cross-border transactions. She reasons for choosing arbitration 
include the folloIingP

W. the perception that an arbitral tribunal is generallT more neutralU

2. the prixate or conwdential procedure of arbitration 'i.e.y no disclosure of case 
documents1U

O. the ease of enforcing an arbitral aIard in the relexant kurisdictionsU[37]

E. the greater control oxer proceedingsy including their speedU and

5. the abilitT to conduct arbitration proceedings in )nglish 'as opposed to Japanesey 
Ihich is required for Japanese court proceedings1.

4oreign inxestment regulations maT also be an issue in cross-border transactions. Shere 
Ias a makor amendment to the 4oreign )jchange and 4oreign Srade Act '4)4SA1 in 
2020. Although Japan has long required foreign inxestors to maDe a notiwcation and 
undergo screening prior to inxestments in designated business sectorsy the amendment 
has ejpanded the scope of coxered transactions. 4or the past feI Tearsy the goxernment 
has tightened its rexieI of foreign direct inxestmentsy and this tendencT Iill continue 
folloIing the amendment to the 4)4SA.

Outlook and conclusions

;hile  the  uncertaintT  caused  bT  global  geopolitical  tensions  remainsy  Japanese 
companies haxe again started maDing inxestments and are noI actixelT engaging in 
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M&A transactionsy exen unfriendlT ones. ,n the coming Teary Ie Iill probablT see more 
pre-closing inkunctixe actions inxolxing unfriendlT or competing offers.

Endnotes
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