


In May 2008, the Japanese Ministry of Finance (MOF) and the Ministry of Economy, Trade and

Industry (METI), acting pursuant to the Foreign Exchange and Foreign Trade Law (FEFT),

ordered The Children’s Investment Master Fund (TCI) to halt further acquisition of the shares

of electric power wholesaler Electric Power Development (J-Power). Both MOF and METI based

their rulings on the grounds that there was a possibility that, through TCI’s further acquisition of J-

Power’s shares, the management of J-Power might be affected. This change in management could then

affect the stable supply of electric power and Japan’s nuclear and nuclear fuel cycle-related policies. The

case appears to be the only instance in which Japanese authorities have issued an order prohibiting

investment into a Japanese company. However, it is essential for foreign investors contemplating mak-

ing an investment into a Japanese company (whether listed on a stock exchange or not) to have an

understanding of the regulation regarding inward direct investments by foreign investors.

Amendments to the Cabinet Order of the FEFT came into effect in 2007 and 2009 that may have

significantly impacted foreign investors. As well as providing an overview of the regulation under

FEFT, this article highlights a few key points of the amendments and offers some practical tips as well. 

Regulation under FEFT

There are a number of rules and regulations that foreign investors need to be aware of when consid-

ering an investment into a Japanese company. These include tender offer regulation and the require-

ment to file a large shareholding report under the Financial Instrument and Exchange Act (FIEA)

and a report regarding the acquisition of shares under the Anti-monopoly Act. There are also some

industry-specific laws that limit foreign ownership of Japanese shares. In addition to these rules and

regulations, the FEFT contains general regulations that are broadly applicable to investments into

Japanese companies by foreign investors.

As a basic rule, the FEFT requires foreign investors purchasing shares in a Japanese company to make

a filing when certain thresholds are crossed. Whether the filing is required before or after the trans-

action generally depends on the type of industry that the foreign investor is investing in.

Under the law, foreign investor means any one of the following who makes an inward direct

investment, as defined in the FEFT:

(i) an individual who is a non-resident;

(ii) a juridical person (for example, corporation) or other organization (for example, a fund) estab-

lished pursuant to foreign laws and regulations, or a juridical person or other organization with its

principal office in a foreign state;

(iii) a corporation of which the ratio of the sum of the number of voting rights directly held by
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those listed in items (i) and (ii) and the number

of voting rights specified by Cabinet Order as

those indirectly held through other corporations

to the number of voting rights of all sharehold-

ers of the corporation is 50% or more; and 

(iv) a juridical person or other organization

in which persons as listed in item (i) occupy the

majority of either the officers (meaning directors

or other persons equivalent thereto) or the offi-

cers having the power of representation. 

Although the term “Inward Direct

Investment” covers a broad variety of transac-

tions (including establishing a branch office in

Japan and loaning money to an entity with its

principal office in Japan), this article focuses on

acquisitions of listed and non-listed shares in

Japanese companies by foreign investors. 

Post-transaction filing requirement

If the target company’s business is not within the

businesses that require a pre-transaction filing as

discussed below, if a foreign investor acquires

shares of a listed company in Japan, and because

of this, the investor directly or indirectly holds

in aggregate 10% or more of the issued shares of

the relevant company, the foreign investor is

required to report (through the Bank of Japan)

the acquisition to the Finance Minister and

other relevant Ministers by the 15th day of a

month following the month in which such

acquisition was made. This date was introduced

as part of amendments to the rules under FEFT

in 2009. Before the amendment, the report had

to be made within 15 days from the date on

which an inward direct investment was made. 

When calculating the number of shares held,

those shares that are held by entities that have a

“special relationship” with the foreign investor

will be aggregated. Entities that have a special

relationship with the foreign investor include

controlling entities, controlled entities and enti-

ties under the common control with the foreign

investors. The precise definition of special rela-

tionship is relatively complicated, and it would

be advisable for foreign investors to carefully

examine the scope of “special relationship”

before making investments, especially if the for-

eign investor is a fund with number of sister

funds. 

If the target company’s business is not with-

in the businesses that require pre-transaction fil-

ing, if a foreign investor acquires shares of a non-

listed company in Japan from any individuals or

entities other than foreign investors, and as a

result of such acquisition the foreign investor

directly or indirectly holds in aggregate 10% or

more of the issued shares of the relevant compa-

ny, it is required to report (through the Bank of

Japan) the acquisition to the relevant Ministers

by the 15th day of a month following the

month in which such acquisition was made.

Again, shares that are held by entities that have

a special relationship with the foreign investor

will be aggregated in calculating the number of

shares held. 

Although the filing requirements regarding

the acquisition of listed shares and non-listed

shares appear quite similar, they are different. An

acquisition of shares in a non-listed company by

one foreign investor to another is not treated as

an Inward Direct Investment, regardless of the

number of the shares to be acquired. Thus, the

requirement to file an Inward Direct Investment

Report after the transaction is not applicable in

such a case. However, a Capital Transaction

Report will be required if one of the foreign

investors is a resident and the other is a non-res-

ident 

For example, transferring 100% of the issued

shares of a non-listed company in Japan from a

US private equity fund to a UK private equity

fund is not an Inward Direct Investment. But if

a foreign investor acquires 10% or more of the

issued shares in a listed company in Japan from

another foreign investor, it does constitute an

Inward Direct Investment and the acquiror

needs to file an Inward Direct Investment

Report in accordance with the FEFT. 

The form of the report for post-transaction

filing is fairly simple, and the items needed to be

stipulated in the report are limited. These
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include the number of shares acquired, the pur-

chase price and the shareholding ratio in the tar-

get company, but they do not include the pur-

pose of the investment or names of the share-

holders or investors of the foreign investor. In

addition, the filed reports are not publicly avail-

able. The reports can be submitted by hand but

are generally sent to the Bank of Japan by mail.

Electric filing (for example, EDINET) is not

available. 

Pre-transaction filing requirements

Pre-transaction filing requirements apply to

investments into companies in Japan engaged in

certain businesses (telecommunications, broad-

casting, electricity, gas or oil. See TCI case dis-

cussed above). As discussed below, the list of

businesses that require pre-transaction filing was

expanded in 2007. 

If a foreign investor plans to acquire shares of a

listed company in Japan engaged in a regulated

business, and as a result would directly or indi-

rectly hold in aggregate 10% or more of the

issued shares of the company, a prior notifica-

tion must be submitted to the relevant Ministers

within six months before the scheduled acquisi-

tion. Before the rule under the FEFT was

amended in 2009, a prior notification had to be

submitted to the Finance Minister and the other

relevant Ministers within three months before

the scheduled acquisition

A foreign investor who has given prior noti-

fication cannot complete a direct domestic

investment for 30 days, from the day of receiv-

ing the notice by the relevant Ministers. In prac-

tice, this period is normally shortened to two

weeks. Shares that are held by entities that have

a special relationship with the foreign investor

will be aggregated in the same way as they are in

the post-transaction filing requirement. 

If a foreign investor acquires shares of a non-

listed company in Japan engaged in the regulat-

ed businesses from any individuals or entities

other than foreign investors, it must submit a

prior notice to the relevant Ministers within six

months before the acquisition. The number of

the shares to be acquired is not an issue here; pur-

chasing one share will trigger the pre-transaction

filing requirement. The 30-day waiting period

(generally shortened to two weeks) is also appli-

cable.

Extending the waiting period 

Where the relevant Ministers have received prior

notice, they can extend the period in which

inward direct investment pertaining to the

notice is prohibited up to five months from the

acceptance of the notice if they find it necessary

to examine whether the proposed inward direct

investment will fall under certain types of

inward direct investments listed in the FEFT.

These investments include those that are likely

to impair national security, disturb public order,

hinder public safety or adversely effect the

smooth management of the Japanese economy.

The relevant Ministers may also order the for-

eign investor to change the content of its inward

direct investment or to discontinue it under cer-

tain circumstances. 

Although the consequences of the prior noti-

fication can be significant, its form is fairly sim-

ple. Items to be provided in the notification

include: (i) purpose of acquisition, (ii) means of

participation in management in connection

with acquisition, (iii) business plan after acquisi-

tion and (iv) treatment of business falling under

business type subject to prior notification. As in

the post-transaction filing requirement, the filed

reports are not publicly available. The reports

can also be submitted by hand but are generally

sent to the Bank of Japan by mail. Electric filing,

such as EDINET, is not available. 

Amendments in 2007 and 2009

The rules under the FEFT regarding inward

direct investment were amended in 2007 and

2009. The 2007 amendments were designed to

tighten regulation under the FEFT, while the

2009 amendments were made to encourage

inward investments by foreign investors. From a

foreign investor’s point of view, the 2007

amendments have had a more significant

impact. According to a press release by the

METI, the purpose of the 2007 amendments

was to prevent the outflow of important tech-

nology related to weapons of mass destruction

and the resulting damage to Japan’s defence pro-

duction and technology infrastructure. 

The list of businesses that require prior noti-

fication was expanded to cover: 

(i) industries manufacturing dual use items

relating to weapons of mass destruction;

(ii) industries manufacturing highly sensitive

general-purpose items relating to conventional

weapons; and

(iii) industries manufacturing materials,

accessories or equipment specially designed for

the production of arms or aircraft (including the

software business related to programs specially

designed for use in arms and/or satellites).

In cases in which regulated businesses are

conducted by a consolidated subsidiary, inward

direct investment to the parent company that

controls such subsidiary has been added to the

scope of the regulations. Because of this, foreign

investors need to examine the subsidiaries’ type

of business as well as the business of the target

company itself before making an investment.

According to a press release from the MOF

and other Ministries, the purpose of the 2009

amendments to the rules under the FEFT was

to reduce the clerical burden on foreign

investors and to encourage inward direct invest-

ments. These amendments include extension of

the reporting period as mentioned above. 

Practical tips

Japanese companies list the businesses they are

engaged with in their articles of incorporation.

Foreign investors also may discover a target’s

business by looking at its corporate register,

which is publicly available. The Bank of Japan,

however, has indicated that whether a company

engages in a regulated business should be deter-

mined not only by its stated business but also by

a company’s actual operations. Foreign investors

need to carefully examine both a company’s

reported and observable activities in order to

assess whether a company is engaged in a regulat-

ed business.

The number of issued shares (including the

amount of treasury stock) of Japanese companies

is publicly available information, so those who

acquire shares may easily know if a planned

investment will exceed the applicable threshold

by dividing the number of the shares they intend

to acquire by the number of issued shares. 


